APPROVED - 3/19/08

TOWN OF DOVER ZONING BOARD OF APPEALS SPECIAL MEETING HELD ON
TUESDAY, EEBRUARY 20, 2008, AT 7:30 PM AT THE DOVER TOWN HALL:

PRESENT: Chair Marilyn VanMillon
Member George Wittman
Member Anthony Fusco
Member Rosalind Cimino

Also in attendance was Secretary to the Board, Maria O’Leary, and attorney, Victoria
Polidoro of Rapport, Meyers.

Chair VanMillon called the meeting to order at 7:32 pm and began with the Pledge of
Allegiance; she then read the first item on the Agenda as follows:

CONTINUED PUBLIC HEARING: James Dwy — Z 2007-05 — The applicant seeks an
interpretation of the definition of Municipal uses found in the Zoning Law of the Town of
Dover Use Table and an appeal seeking a reversal/modification of the decision of the
Town of Dover Code Enforcement Officer (CEO) dated May 22, 2007. The applicant
requests that the Zoning Board of Appeals interpret the Use Table, and more
specifically Community Use and Municipal Use and thereby determine that the use of
Mr. Dwy’s property as a United States Post Office was not a “municipal” use as was
determined by the CEO, but that in fact the Post Office use was a retail business, a
service business, or both. This property is located on Pleasant Ridge Road (CR 21) in
the HM District, Grid #7060-04-886098.

In attendance were the applicant, James Dwy, and his attorney, Lewis Stadler.

Mr. Stadler submitted a letter from Frank G. Fowler, Il dated February 19, 2008, and
Mr. Dwy submitted a memo with a picture to the members of the Dover Board of
Appeals dated February 4, 2008 to be part of the official record. Mr. Stadler received
some of the documents that he requested through FOIL from the Town Clerk, but not
all; probably because it appears that they don't exist.

MOTION: Member Wittman motioned to close the public hearing; seconded by Member
Fusco.

VOTE: Chair VanMillon — Aye Member Fusco — Aye
Member Wittman — Aye Member Cimino — Aye

Chair VanMillon read the attached resolution.

MOTION: Member Wittman motioned to adopt the resolution with the two additional
items submitted by Mr. Dwy and Mr. Stadler; seconded by Member Fusco.

VOTE: Chair VanMillon — Aye Member Fusco — Aye
Member Wittman — Aye Member Cimino — Aye
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RESOLUTION APPROVED.

Mr. Stadler pointed out that the Post Office referenced in Section 15 E. is on Route 22
in Wingdale, not Pleasant Ridge Road.

MOTION: Member Wittman motioned to adopt the revised resolution along with the two
additional items submitted by Mr. Dwy and Mr. Stadler; seconded by Member Fusco.

VOTE: Chair VanMillon — Aye Member Fusco — Aye
Member Wittman — Aye Member Cimino — Aye

REVISED RESOLUTION APPROVED.

MOTION: Member Fusco motioned to set the regular monthly meetings to be held on
the 3™ Wednesday of each month starting at 7:00 pm instead of 7:30 pm beginning
March 19, 2008; seconded by Member Wittman.

VOTE: Chair VanMillon — Aye Member Fusco — Aye
Member Wittman — Aye Member Cimino — Aye

MOTION: Member Wittman motioned to approve the January 22, 2008 minutes with
the correction of the word “sub-pervious” to “superfluous” on page 8; seconded by
Member Fusco.

VOTE: Chair VanMillon — Aye Member Fusco — Aye
Member Wittman — Aye Member Cimino — Aye

MOTION: Member Cimino motioned to adjourn the meeting at 8:25 pm; seconded by
Member Fusco.

VOTE: Chair VanMillon — Aye Member Fusco — Aye
Member Wittman — Aye Member Cimino — Aye

Meeting adjourned at 8:25 pm.

Respectfully submitted by:

Maria O’Leary
Secretary to the Zoning Board of Appeals
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Town of Dovyer
ZONING BOARD QF APPEALS
126 East Duncan Hill Road
Dover Plains, New York 12522
(845) 832-6689

RESOLUTTON OF ZONING BOARD OF APPEALS
DWY APPEAL AND INTERPRETATION

February 20, 2008

WHEHEAS, the applicant, James Dwy, hag appealed from the May 22, 2007
determination of Codz Enforcement Oificer ("CEO™) Heam, in which the CEO
determined that a post office was a “municipal use™ under the Dover Zoning Code, and
has requested that the Zoning Board of Appeala reverse the CF{Ora decision; and

WHEREAS, the applicant owns property located on Pleasant Fidge Road (CR
21) in the HM District, Grid & 7060-04-8860%8, which was formerly used as a post
oftice, the “subject property:” and

WHEREAS, a public hearing on the appeal was opened on August 15, 2007
and closed on February 20, 2008, during which all thoge who wished to speak were
beard.

NOW THERE'FﬁRE AR IT RESOLYETD that hased upon the racord of the
appeal the Dover Foning Roard of Appeals hereby adopts the following findinpa:

1. The evidenee gathered during the public hearing on the appeal brought by Mr.
James Dwy in August 2007 is represented in the Dwy Record on Appeal.

2. The issue raised by Wr. Dwy's appeal is as fallows: Whether the Building
Inspector’s May 22, 2007 dotermination that the use of the Drary Pleasant Ridge
Road property (Csite™ or “property’™) as a post office wes 2 “munieipal™ use ender
the Dover Clode iz correci and should be upheld, modified or reversed. The bay
22, 2007 determination is part of the Record and uses the Webster®s Ninth Mew
Callegiatc Dictionary for the definition of municipal: of or relating to the internal
afteirs of a major political unit {33 a nation). The rest of the definition states **of,
relating to, or characteristic of a municipality . . . having local self government , .,
restricted to one logalicy.”

3 The subject property is a .52 acre lot in the HM Digirict that is owned by M. Dwy
and is locited a1 3623 Pleasamt Ridge Road, Dover, New York 12594, Tax Map #
{4-7060-04-38G098-00.

4, r. Diwy states thar the property is being used and is propesed o be used for
retail and or service sales. The record demoenstrates thart the present use of the
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10,

property as 3 pet shop is argued to be unlawtul by the Dover Building Department
becausze such use has been made of the property withow the appropriate Dover
permits and approvals. It further demonsirates that construction related 1o the pet
shop e been undercken withouwd the regoired Tisver apprisvals and permits. Ses
Motices of Violation and Stop Work Orders from 2002 and 2004 and letter from
bir. Stadier to the Building Inspector dated April 20, 2007 in the Drhwy Record on
Appeal. The Record indicates that the last lawful use of the site was as a federal
post office. The above-referenced violations were never the subyest of any
scidement with the Town of Dover and remain outstanding.

The Town Assessor’s filea indicate that Mr. Dwye 20ld the property to Anpelo
Cammunale on 2-28-02 and repurchaged it Trom Mr, Communale on 4-14-03, The
Record further demonstrates that My, Dwy reputchased the property because Mr,
Communale could not pay the mortgage s he was unable to obtain the local
permnils and approvals o oun his business.

There is no definition of “municipal’” in the Dover Zoning Law. ITowever, the Use
Table in the Dover Zoning Law lists a “municipal™ use as a4 “community™ usc
which i3 permitted by right with afte plan review from the Planning Boord. The
Zoning Law docs not deline “eommunicy™ nae either.

Bection 145-F3A of the Dover Zoning Law stares that

Except where specifically defined herein, all words used in this chapter
shall carry their customary meanings.

Counzel for hir. Dy states that the word ““municipal™ pertains to local rather than
tederal governmmenl. 1o arguing his point, Mr, Stadler has made submissiona to
the £BA (hat are part of the Record. Mr, Stadler has provided the ZBA with
various dicticoary definitions of municipal from Bleck's Law Dictionary,
Cambndge Univetsity Press, The New Webster Encyclopedic Dictionary of the
Fnglish Languape, the Thomdike Pamhart Comprehensive Desk Dictionary and
the Ametican Heritage Dictionary of the English Language. The tenn “municipal™
is consistently referred to as a Jocal govermiment unit in varions dictionaries
akthough it is alsn referred tn in some of he same dictionanes in the broader sense
as pertaining to national govermment.

Br. Stadler alse asserts that a post office use is more closely akin to a rélail or
SETrvice une,

Jcel Russell, Town of Dever #lanning Consultant and drafier of the current
Zoning Law, has advised the ZBA of the followiog with respect to Mr. Dagr's
appeal:

I have looked into your question, and my response 15 that the post
office that used o gperate on the property is oot a muonicipal use,
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11.

nor is it a retail or servige business. A municipal use means a use
conducted by a unit of local government, which would normally be
the Town of Dover or a local governmental entity such ns o school
distriet. The post office is a quasi-governmental use by a federal
ageney that would be treated the sarne way as any other federal
facility or state institution. It is not aretail or service businesy as
defined in the code. For zoning purposes [ would consider it to be a
uze that, under §145-10B, “does not fit inta one of the catepories
shown on the Use Table” and which is therefore the type of usc
that would be allowable by Town Board apecial pormit (if it were
not otherwisc cxcmpt frum Zoning as a tederal apency).

shop wonld be-considered-eechangeof use-from apunlisted use to- o—
dmwmmmﬂwﬂ

{apaarai—pemﬂ—er—s&e—plm—seﬁcwi—"

The Town of Dover Master Plan, adopted September 21, 1593 (“Master Plan™),
was reviewed by the ZBA s legal connsel and the fulliwing references were .
found with respect to the type af land use a post office was charactcrized as in the
IMfaster Plan:

Al

In Chapter Bix on page 65 of the Master Plan, a post office iz described as
a “cormmunity tacility.”” 1t states that

Community facilities are most ofies administered by a governmetial
agency or a privale not-for-profit organization, Generally, they are
financed through taxation, user fees or public subscription.

Service and retail are discussed elsewhere in the Master Plan,

In Chapter Fight, on page 84 of the Master Plan, it lists a post officc asa
public or quasi-public use, Orther such uses include churches, hospitals,
schools, and federal, state, county and focal government. On pape 110 of
the Master Plarn, it lists the state polics, the local fire company and the
clementary schaols ag existing “insidtutional™ land uses. The Master Plan
disringuishes these uses from the professional und services land vses
disenssed in the same parapruph.

In Chapter Mine, on page 108 of the Master Plan, commercial
development is described as providing “important benefits to the Town. 1
gives residents a placc to take care of deily newds, provides smployment,
and helps give the community a focal point”

Page 5 of 8



Town of Dover ZBA Minutes — February 20, 2008

12.

13.

L4.

15.

Pursuant o Section 272-a of the New York State Town Law (“Town Law™), a
Town'a land usc regulations mwst be consistent with its master plan,

A copy af the Master Plan i3 part of the Record.

A Service Pusiness is defined in Section 145-74 ol the Code as a business ar non-
profit organization tha provides services to the public, either on or off premises,
imcluding but not Limited to buildiog, electrical, plumbing and landscaping
contracting, arts ingtruction or smdio, automobile service station, business and
educational services, catering, health club, housc cleaning, services, locksmith,
phcbmwp}rmg. repair and mestoration services, taitoring, typing, and word
processing, “Service business' daes not include retail business, restaurants,
warchouses, or other uses separately listed on the Use Table.

A Retail Business is defined in Sectien 145-74 of the Codc as an cstablishment
selling goods 1o the geneeal public for personal and heuseshald consumgption,
incloding bot not limited to an appliance store, bakery, delicatessen, drugstore,
flarist, grocer, hardwars store, lignor stove, newsstand, shoe store, stationaty
stare, convenience siore, and variety store.

Town records indicate that the past treatraent of a poat office land use has been as
follows:

A Old Town Planping Board minutes indicate that a post office use could
potentially require subdivisionm approval under the old Zoning Law if land
was 10 be divided off a parcel. This is consistent with what would be
roguired today.

E. Flanming Board minues indicate that the KellersRennia site plan
application for the Dover Villape was for a post office in August 1985
undet the old zoning law. The EATF for this action described the project as
a “commercial building.” The FAF was accepted as written by the
Planming Board on August 29, 1995, The application for site plan
approval also described the praject as a “commercial building.™

C. Planning Boeard records indicate that Keller/Rennia made a site plan and
subdivision application under the pld Zoning Law for the construction of a
new post office in April 1998 also on Roate 22 i Wingdale, New Yorlc
The post office was 1o replace the bank building.

I The previous Dover Zoning Law listed a “post office™ as a usc unlike the
current Foning Law, It was also listed a8 a uae subject to site pian
approval undet the prior Zoning Low. The term “municipal™ use is listed
separately and slso required site plan approval. “Retail” and "serviee™ uses
are listed generically and specifically in the old Zoning Law as requiring
gite plan approval,
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E. Building T}cpaﬂmenl recurds indicate that a December 1999 and January 20040
application for a sign was made by 2 powt ofice representative for the Pleasast

Wﬁm Offies, Th: s:gn was approved in January 2004,
e i o B Gt
S Storg

16. Shipping stores, such 03 a and Mailboxcs Etc., perform many of the
same functions and provide many of the same services ay a post office. LS
Store lecations offer a range of products and services including paclkaging,
shipping, maiibox and postal services, passport photos, money fransfers and office
and mailiog supplies.

T recards referenced herein are part of the Dwy Becord on Appeal.

BE IT TURTHER RESOLVER that the Zoning Board of Appesls determines,
based on the eecerd befors it, that a post office is not a “municipal” use as that termn is
defined in Section 145-10 of the Dover Zoning Law, The opinion of the drafter of the
Town Zoning Law {“drafier”} as o ihe legislative intenot is consistent with the language in
the Zoning Law and parts of the Master Plan. Thea drafter’s indent was to use the term
“municipal” to mean a use conducted by a utar of local government, which would
normally be the Town of Dover or 4 local governmental entity such ag a school district.
The Roard finds that this (s the moat reasonable inteqpretation ol the word as used in the
Code and vacates the Duilding Inspectar’s determination that the wse of the properry was
a “municipal™ use.

BE IT FURTHER RESOLVYED that the Zoning Board of Appeals also
determines, based on the record before it, that a post office is a "service business” use as
defined in Section 145-73 of the Code. The Board acknowledpes the drafter’s contrary
opinion that 2 post oifice iz a quasi-povernmental uee by a federal agency and that it was
nal hix inlent o classily 2 post office as o “retail” or “service business” in the Dover
Zoning Law. The Board, however, respectiully declines (o adopt his opinion as its gwn,
The current Code does not have a separate use category lur 2 post alfice as the former
Code did. Rather, a broad definition of *service business” was inzerted into the current
Code. A "service business™ is defined as including, among other things, 2 non-profit
organizailon which prevides services to the public. This Board tinds that the vsa
<lassification of “pest office™ was not toistakently left out of the current Code, but thar the
legialative body intended the new definition of “scrvice busitiess" (o subsume the post
alfice wse catepory. The Bourd finds it relevant that a post office serves many of the
same functions as a commercial shipping store, such as the UPS store, which would also
be a “service business” use under the Cade. Postal service is no longer an exclusive
govcrnmental fiumetion, but must compets with povatc for-profit shipping services. The
Board theretore concludes thet the subject properiy may be used for service busincsses
pursuant to Section 145-10F, and that such nse shall pct ba considered u change in use
mnless i1 exceeds the threshelds sst forth in said section,

Crated: February 20, 2{H]E

MMoved By: ifjgﬂ % &{J éf}ﬂﬂu Seconded RBy: jﬁ} _;{} :j’é{ £ rf’vd:}
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YOTE:

Marilyn ¥anhlillon: C‘llai:

Rozalind Cimine: _ i
Tony Fusco: d
(leorge Withman:

RESOLUTION APPROVED

This decision is hergby acknowledged by Chair VanMdillon:
4’}4;@,&;?;& %A{.‘%f

"RefbrilyndV anMillon

ision is hereby E.cknl::}'fledgad by the Applicant:

17D /j,m

SD“”"Q/'
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