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Town of Dover Zoning Board of Appeals

Town of Dover
126 East Duncan Hill Road
Dover Plains, NY 12522

(845) 832-6111
(845) 832-3188 fax

Special Meeting
Wednesday
December 19, 2012- 5:30 PM

M Chair Marilyn Van Millon
M Member George Wittman
M Member Anthony Fusco
M Member Debra Kaufman
M Member Henry Williams

Also in attendance were Bob DeMeyere & Matt Martin for Cricket Valley Energy, Attorney
Neil Alexander and Scott Boggs for Madava Farms, as well as ZBA Attorney Michael Liguori

CALL TO ORDER
The Special meeting of the Town of Dover Zoning Board of Appeals was called to order at
5:35 by Chair VanMillon and began with the Pledge of Allegiance

1. Madava Farms- 6962-00-358092
Property located at 47 McCourt Road, Dover, NY
Request for Appeal - Interpretation of Town Zoning Law
Discuss Site Walk held 12/15/12

Chair Van Million- There was a site walk December 15, 2012, there were no
concerns stated by the Board and Chair Van Millon read the following resolution:

December 19, 2012

ZONING BOARD OF APPEALS
REQUEST FOR INTERPRETATION FOR MADAVA FARMS LLC

Applicant: Madava Farms LLC
Tax Map Id. No. 6962-00-358092
Address: 47 McCourt Road, Dover Plains NY

Madava Farms LLC owns over 500 acres of land in the Town of Dover’s Resource
Conservation District upon, which property is also located in Dutchess County
Agricultural District No. 23.  Madava runs a farm operation that primarily consists of
maple syrup production.
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Madava Farms LLC, in early fall, submitted an application for a building permit to
the Town of Dover Building Department for a commercial kitchen and café as accessory
uses to its farm operation. We note herein that until the Statement of Use was submitted
to the Town, it appeared to the Building Department that Madava was seeking a permit to
operate a restaurant on the premises. The Statement of Use clarified that Madava was
seeking to operate a farm stand and processing kitchen. On October 3, 2012, prior to
receipt of the Statement of Use, the building permit was denied. On October 18, 2012
Madava appealed to the Zoning Board of Appeals.

The question presented to the Zoning Board of Appeals is whether a farm stand and
processing kitchen are accessory uses to agriculture as that term is defined in the Town of
Dover Zoning Code or is the code as written “unreasonably restrictive” on agriculture in
contravention of the provisions of Agriculture and Markets Law.

Chapter 145-74 defines the term Agriculture as follows:

“The commercial utilization of land, water, and structures for the raising,
production, preservation, processing, storage, and sale of agricultural commodities
such as crops, plants, flowers, vines, trees, sod, shrubs, livestock, poultry, fish,
shellfish, honey, Christmas trees, or dairy products, not including light industry or
use of land primarily for the disposal of offal or garbage. A produce sales facility not
exceeding 600 square feet in footprint area and a boarding stable operated in
conjunction with a farm operation (as defined herein) shall be deemed to be
agricultural accessory uses. Agricultural activities on residential parcels of less than
10 acres shall be deemed to be a residential accessory use.”

Chapter 145-74 defines accessory use as follows:

A use customarily incidental and subordinate to the principal use or building
and located on the same lot with such principal use or building.

Based upon the information provided in the Statement of Use, which is expressly
incorporated herein, the Board’s visit to Madava Farm for the purposes of viewing the
property and its operation, the Zoning Board of Appeals hereby determines that the use of
a farm stand and processing kitchen are, in fact, accessory uses to its agricultural
operation.

The Statement of Use calls for the following:

“a small menu of farm to table themed food / beverage items...

to accommodate the on-site needs of farm visitors...

a light menu of soup, salad, sandwiches and pastries will be offered.....

to can and preserve garden produce for sale in the farm stand..
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to experiment with new recipes encompassing maple and other “Hudson Valley
farm ingredients...

to educate about farm style cooking;

and to prepare soup, sandwich and salad components to be assembled and sold in
the farm stand.”

While the above referred uses would not be permitted as a principal use of property
in the RC Zoning District, these uses are incidental and subordinate to the overall
agricultural operation, which is a permitted use. The interpretation is limited to those
items referred to in the Statement of Use including the primary hours of operation of the
farm stand and processing kitchen (we note however that there is no limitation on use of
the processing kitchen for any primary agricultural use of the property).

There is no reason to reach a decision as to whether the definition of agriculture is
unreasonably restrictive.

Dated: December 19, 2012

Motion to affirm this decision on Madava Farms Processing Kitchen made by Member
Wittman; Second Member Kaufman
Vote:

Chair Van Millon - Aye Member Fusco -
Member Wittman - Aye Member Williams -
Member Kaufman - Aye

Motion approved

4

2. Cricket Valley Energy- 7060-00-493989, 610940,7061-00-465190,580190
585063
Property located at 2241 NYS Rt 22, Dover
Application for Area Variances- Building Height 145-11(B)

Attorney Liguori - | prepared a resolution which was consolidated to
encompasses two things, The ZBA is an involved agency under SEQRA for the Variances,
so part of the resolution is to adopt the SEQRA findings, and the second is in connection
with the area variances. This will allow one document to satisfy both provisions

With regard to the area variances- The discussion from the last meeting was
incorporated. The ZBA is an involved agency, the DEIS and FEIS is acknowledged in these
findings. There is a request for 5 variances noted on page 2 for the heights of the 5
buildings. There is reference to the jurisdiction of the ZBA. As well as impacts which can
and can not be mitigated.

Motion to waive the reading of the finding statement and to have it entered into the record
for Cricket Valley Energy made by Member Wittman; Second Member Kaufman
Vote:

Chair Van Millon - Absent Member Fusco - Aye
Member Wittman - Aye Member Williams -  Aye

Member Kaufman - Aye
Motion approved
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STATE ENVIRONMENTAL QUALITY REVIEW ACT FINDINGS
OF THE ZONING BOARD OF APPEALS OF THE TOWN OF DOVER
RESPECTING THE CRICKET VALLEY ENERGY CENTER
AND
RESOLUTION OF APPROVAL OF VARIANCES

Name of Action: Cricket Valley Energy Center
Name of Project Sponsor: Cricket Valley Energy Center, LLC
Name of Involved Agency: Zoning Board of Appeals of the Town of Dover

126 East Duncan Hill Road
Dover Plains, New York 12522

Contact Person for Hon. Ryan Courtien, Supervisor
Additional Information: (845) 832-6111

SEQR Status: Typel

Date Final FEIS Filed: July 25, 2012

The Zoning Board of Appeals of the Town of Dover (the “ZBA”) is an Involved Agency in the
review of the Proposed Action as defined by the New York State Environmental Quality Review
Act (Article 8 of the New York State Environmental Conservation Law) and its implementing
regulations, 6 NYCRR Part 617, (referenced herein as “SEQRA”). Pursuant to the requirements of
SEQRA the ZBA makes the findings contained herein for the Proposed Action identified below.

In preparing this Involved Agency SEQRA Findings, the ZBA, as an Involved Agency, relies on the
facts and analysis presented in the Draft Environmental Impact Statement (DEIS) (dated May 18,
2011) and the Final Environmental Impact Statement (FEIS) (dated July 25, 2012) prepared by the
Project Sponsor under the supervision of the New York State Department of Environmental
Conservation (NYSDEC), which served as Lead Agency for the review of the Proposed Action. The
ZBA also makes reference to the Lead Agency SEQRA Findings (dated September 26, 2012), which
document summarizes the Lead Agency’s findings as to the key facts and conclusions relating to
permits granted by NYSDEC.

Description of the Action:

Cricket Valley Energy Center, LLC (hereinafter referred to as “CVEC” or the “Project
Sponsor”) proposes to construct the Cricket Valley Energy Center (hereinafter referred to as “CVE”
or “the Project”) — a combined cycle natural gas powered 1,000-megawatt (MW) electric generating
facility and interconnection substation. The Project is proposed to be located on an approximately
193-acre assemblage of properties with an address at 2241 Route 22 (the “Project Site”). The
“Project Development Area” within which the electric generating facility is proposed to be located,
is an area of approximately 57 acres located west of Route 22 and is the site of the former Mica
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Products industrial facility. An additional 57 acres of industrial land to the south of the Project
Development Area is the site formerly leased to Rasco Materials, LLC (the “Rasco Site”).
Approximately 13 acres of the Rasco Site will be temporarily used during the construction of the
Project. An additional 79 acres of land west of the Metro-North Railroad tracks comprises the
balance of the property controlled by the Project Sponsor. This 79-acre area is located within the
Great Swamp Critical Environmental Area. A 38.8-acre temporary construction parking and
laydown area (the “Remote Laydown Site”) is proposed to be located approximately 2.5 miles
north of the Project Development Area on a parcel on the east side of Route 22 near the intersection
of Old Post Road/Old Route 22.

The Proposed Action calls for the request for 5 area variances pertaining to the
height the buildings shown on the plans proposed in connection with the DEIS, FEIS and
the Special Permit and Site Plan application. The variances called for as follows:

Generation Building 75 feet 40 foot variance required

GIS Building 48 feet 13 foot variance required

Heat Recovery Generator 113 feet 78 foot variance required

Air Cooled Condensers 113 feet 78 foot variance required

Service Water Tank 50 feet 15 foot variance required
Jurisdiction of ZBA:

Town of Dover Town Code Chapter 145-59B1: 10567704
The review jurisdiction of the ZBA is provided for as follows:

Where there are practical difficulties or unnecessary hardships imposed by
the strict letter of this chapter, the Zoning Board of Appeals shall have the
power, upon appeal from a determination by the Code Enforcement Officer
and after public notice and hearing, to vary or modify the application of any
of the provisions of this chapter relating to the use, construction, or alteration
of structures or the use of land, so that the spirit of this chapter is observed,
public safety and welfare secured, and substantial justice done.

10567705 SEQRA Findings:
The ZBA hereby certifies that its obligations as an Involved Agency under 6 NYCRR Part
617 have been met.

Pursuant to Article 8 of the Environmental Conservation Law and its implementing
regulations (6 NYCRR Part 617) and after due consideration of the relevant environmental
impacts, facts and conclusions disclosed in the DEIS and FEIS, and after weighing and balancing
the relevant environmental impacts with social, economic, and other considerations and the
relevant provisions of the Town of Dover Town Code, the ZBA of the Town of Dover certifies that
the Proposed Project avoids and minimizes adverse environmental impacts to the extent
practicable.
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Finding Statement Approval:

Be it Resolved, upon a roll call vote of the ZBA, that this Finding Statement is
hereby approved.

Member Debra Kaufman AYE
Member Henry Williams AYE
Member Tony Fusco AYE- Second
Member George Wittman AYE- Motion
Chairman Marilyn Van Millon AYE

Resolution of Approval of Area Variances:

In its analysis of whether the benefit to the applicant outweighs the detriment to the
health, safety and welfare of the public, the Zoning Board hereby determines as follows:

1. Whether an undesirable change will be produced in the character of the neighborhood or
a detriment to nearby properties will be created by granting variances?

No. The building heights, which are in great excess of what is permitted by the Zoning
Code, are offset by the base elevation of the property as compared with the elevation of Route
22, which is significantly higher. Further, due to the large amount of mature trees between the
location of the buildings and Route 22, the buildings and in consideration of the proposed
building colors, which are being reviewed by the ARB, no undesirable change will be created by
the grant of the variances.

2. Whether benefits sought by applicant can be achieved by some method, feasible for the
Applicant to pursue other than an area variance?
No. The applicant has advised that the heights of the buildings and structures are
particular to the design of the plant and without the proposed building and structure heights,
the project cannot be constructed.

3. Whether the requested area variance is substantial?
Yes. The variances are substantial, however, the overall impact of the buildings, again
due to the low base elevation, are offset by the fact that Route 22 is located significantly
higher. Further the buildings are screened by mature trees, which reduce the impact.

4. Whether the proposed variance will have an adverse effect or impact on the physical or
Environmental conditions in the neighborhood or district?
No. See attached SEQRA Findings Statement.

5. Whether the alleged difficulty was self-created which shall be relevant to the decision of
the Board but which shall not necessarily preclude granting of the area variance.

The difficulty was self-created in that the applicant is proposing a project calling for
the need for five variances, however, the need for the variances is based on practical design
requirements that have a basis in necessity as opposed to simple desire to construct a building or
structure that is non-conforming.

Be it Resolved, upon a roll call vote of the ZBA, that the grant of the variances is
hereby approved.
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Member Debra Kaufman Aye - Motion
Member Henry Williams Aye - Second
Member Tony Fusco Aye
Member George Wittman Aye

Chairman Marilyn Van Millon Aye

Attorney Richard O’Rourke- Thank you to the Board for working so hard on this and with
respect to the variances- we all understand the current condition of that site, and with this
approval you have now enabled this site to be cleaned up and reducing the non conformity,
since there are 8 structures there which violate the height restrictions. Now with this there will
be less buildings and the non conformity will be reduced.

At this time there have been no application submitted for the Deadline for the
January 2, 2013 meeting, this meeting can be cancelled

3. ADJOURNMENT

Motion to adjourn by Member Wittman; Second Member Fusco

Vote:
Chair Van Millon - Aye Member Fusco - Aye
Member Wittman - Aye Member Williams -  Aye
Member Kaufman - Aye

Motion approved

Respectfully submitted,

Detty-trn Shever
Betty-Ann Sherer, Secretary to the Board
PlanningARB@TownofDoverNY.US

This meeting may be viewed in full on the Town of Dover web site by going to
www.townofdoverny.us

Full Audio may be requested for a fee by completing a FOIL request form from the Dover Town
Clerk

This meeting may now be viewed at Cablevision Channel 22 for residents who have that provider-
Please check local listings for meeting re broadcast times

All reasonable accommodations will be made for persons with disabilities. In such a case, please notify Betty-Ann Sherer in
advance by phone at 845-832-6111 ext 100 so that arrangements can be made

Please call the Planning Board Office with any questions 845-832-6111 ext 100
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